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ENERGY OPERATORS (ELECTRICITY GENERATION AND RETAIL CORPORATION) 
(CHARGES) AMENDMENT BY-LAWS 2016 — DISALLOWANCE 

Motion 
Pursuant to standing order 67(3), the following motion by Hon Robin Chapple was moved pro forma on 
18 October — 

That, pursuant to recommendation of the Joint Standing Committee on Delegated Legislation, the 
Energy Operators (Electricity Generation and Retail Corporation) (Charges) Amendment By-Laws 
2016 published in the Government Gazette on 28 June 2016 and tabled in the Legislative Council on 
17 August 2016 under the Energy Operators (Powers) Act 1979, be and are hereby disallowed.   

Amendment to Motion 
HON ROBIN CHAPPLE (Mining and Pastoral) [1.28 pm]: I move — 

To insert after “Delegated Legislation,” — 
row 4 of the table in by-law 5 containing ‘Sch 4 it. 10’, ‘$4.75’ and ‘$5.50’, of  

In dealing with the matter, the Joint Standing Committee on Delegated Legislation found that one of the fees 
charged had increased by 157 per cent. Subject to correspondence that the committee received from the 
Minister for Energy, Hon Mike Nahan, it became very clear that notwithstanding the fact that the fee was 
slightly reduced, the committee turned to the minister’s letter in which he identified that a cost recovery of $1.65 
was in excess of Synergy’s costs, which is the fundamental issue. There is a longstanding issue around fees 
being over cost recovery. I remind members of Premier’s Circular 2014/01, entitled “Subsidiary Legislation—
Explanatory Memoranda”, which sets out the committee’s requirement that documentation must accompany 
items of delegated legislation that come before it for scrutiny. Attachment 1 to that circular sets out a list of 
matters that must be dealt with in the explanatory memoranda, including any amendments to prescribed fees or 
charges; and a table that illustrates the old and new fees must accompany that. The last item in the table, 
“Overdue account notices”, on page 4 of the committee’s ninetieth report, shows that the old fee was $4.75 and 
the new fee is $5.50—an increase of 15.79 per cent. That means that the percentage of cost recovery achieved 
was 157 per cent as opposed to the prescribed 100 per cent. 
The committee commented further in its report. The letters exchanged between the committee and the minister 
can be found at appendix 2 of the report. The minister disputed that it was cost over–recovery. He stated — 

I do not consider it unreasonable that Synergy’s overdue account notices fee is set at a level above 
cost-recovery … 

However, in that very same letter he identified that it was a cost over–recovery. In turn, the committee responded 
on 13 October 2016, seeking further and better particulars of the minister’s belief that the charge could not be 
considered a tax. On 4 October 2016, the minister replied to the committee’s letter, setting out his arguments in 
more detail. 

The committee does not accept that Parliament, in delegating the exercise of these powers to the executive to 
impose a fee, contemplated the making of a profit from the imposition of a fee on customers who are late in 
paying their electricity bills; nor, does the committee accept the quantum of the over–recovery is a relevant 
consideration. Parliament has delegated the authority to recover the costs of the services provided, and 
a regulation or a by-law that prescribes anything beyond that should be disallowed. The instrument imposes a fee 
that generates moneys over and above what recovers the costs associated with that activity. The amendment 
made to item 10 of schedule 4 to the principal by-laws is, in the view of the committee, beyond the powers 
delegated to Synergy, with the approval of the Governor. It must be noted that the minister recognised that this 
money is not going into general revenue but is going into Synergy’s coffers. That is quite irrelevant, because 
regulations cannot achieve anything beyond cost recovery or they fall foul of the fact that it is a tax. The 
committee would like this chamber support the committee recommendation I have just read out. 

HON KATE DOUST (South Metropolitan — Deputy Leader of the Opposition) [1.35 pm]: On behalf of the 
opposition I want to thank Hon Robin Chapple and the Joint Standing Committee on Delegated Legislation for 
the work they did on this report. Having read it, I think it did quite a bit of work to try to persuade the minister 
responsible to amend that regulation. Obviously, the committee was not able to get the outcome it wanted. The 
report and correspondence between the committee and the relevant minister certainly provide for interesting 
reading. I think the committee has had to take this position because it has not been able to get the minister to 
back off and make the change or recognise that he was providing the additional imposition on taxpayers of a fee 
component for late payment with a credit card. The committee made a very sensible recommendation. The 
opposition supports the disallowance of that particular part. 

Amendment put and passed. 
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Motion, as Amended 
HON PETER COLLIER (North Metropolitan — Leader of the House) [1.36 pm]: I want to make a few 
comments on this disallowance motion. Fundamentally, the committee’s concerns revolve around its perception 
that any fee above cost recovery is by its nature a tax. That is the first issue. The second issue the committee 
identified is that the fee itself is, from the information provided to the committee, above cost-reflective levels. 
I want to make a few comments on both of those issues. 

Firstly, I want to discuss whether this is a fee or a tax. For the purposes of today’s discussion I will define what 
a tax is. A tax is — 

“… a compulsory exaction of money by a public authority for public purposes, enforceable by law, and 
is not a payment for services rendered.” 

Looking at each of these elements in turn: is the charge compulsory? This charge is not compulsory as Synergy has 
complete discretion to charge or not charge this fee. Further to that, Synergy has the discretion to reverse the late 
payment fee or credit this fee back to its customers. Looking at 2015–16 figures used to determine cost-reflective 
levels for the late payment fee, 124 023 customers had their fee reversed and 16 230 customers had the fee credited 
back to their account. As to public purpose and services rendered, a reasonable relationship exists between the fee 
charged and the cost of providing the relevant services in part because, first of all, the fees must be set in advance of 
the financial year in which they apply; and, secondly, a proportion of the costs are fixed and the number of notices 
incurring the fee will affect the ultimate cost per notice to Synergy. The money raised by the fee is paid into 
Synergy’s accounts to offset the costs associated with providing the service, with the remainder used to fund 
Synergy’s ongoing operations. The fee does not raise money for governmental purposes. 

As to the fee being enforceable by law, the exaction of the fee is enforceable only under a bilateral contract 
between Synergy and its customers. There is a relevant recent High Court of Australia ruling on customer credit 
card late payment fees charged by the Australia and New Zealand Banking Group. In that decision the court 
upheld the right to charge late payment fees and ruled that the fact that the amounts charged were not 
proportionate to the actual costs incurred by the bank did not of itself mean those charges were penalties or 
invalid. Additionally, unlike a tax this fee is not compelled by legislation. As a trading corporation, as 
I mentioned previously, Synergy is free to waive the charge. 

I consider that the fee fails to fulfil the characteristics of a tax as described by the High Court of Australia in 
Parton v Milk Board (Vic) (1949) 80 CLR 229 at 258. For those reasons the government does not consider the 
late payment fee to be a tax. This caused a bit of conjecture between Synergy and the committee. The committee 
has sought and received legal advice to the contrary, and I am advised that Synergy welcomes an opportunity to 
further consider such advice. That is the first one. 
There is obviously some dispute over the Joint Standing Committee on Delegated Legislation findings by 
Synergy about whether the fee was tax. That takes me to the second issue of the fee, which is $1.65 above 
cost-reflective levels, and that is the figure provided to the committee by Synergy. Is that correct? 
A member: Yes. 
Hon PETER COLLIER: I note that, by interjection, that is correct. This figure was provided to the committee 
by Synergy. If there is any alteration to this figure, it is incumbent upon Synergy to provide that information to 
the committee for its consideration. Having said that, with this in mind—according to the figures provided by 
Synergy to the committee the fee is above cost-reflective levels—the government will support the disallowance. 
Question put and passed. 
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